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FROM THE NOVEMBER 8, 2006 CHAPTER MEETING: 

 
● Pat Cunningham presented a Supreme Court of Indiana case (Herbst et al. v. Smith; 71 Ind. 44, 
November 1880), which discussed surveys conducted under the act of June 17

th
 1852.  The court case 

sets precedents how surveys conducted under this act are treated as prima facie evidence concerning 
county surveyor’s monuments (i.e. stones) at 1/16th corners versus theoretical location.  A “sixteenth” 
corner was marked by a County Surveyor originally, as part of a legal survey under the act, a process that 
is similar to the legal survey process that exists today.  Future surveys “reset” the corner at a different 
location because the original location was not at the theoretical location.  The court decided that the 
original monument as set by the County Surveyor was the location of the “sixteenth” corner.  Future court 
cases have referred to this case, in that as a part of the legal survey process, notification is required; 
however, the future cases have placed the burden of proof on the party that disputes that notification 
occurred (i.e. if a person wants to dispute that notification actually occurred, the burden is on them to 
show that it did not occur, otherwise it is assumed to have occurred).  The issues involved in the case are 
legal surveys, original monuments and prima facie evidence.  This is a case that all surveyors should 
become familiar with and understand the ramifications that it could have on surveys that are 
being performed today, rather than being so quick to use a mathematical (theoretical) solution for 
“sixteenth” and other aliquot section corners. 
 
The above is a continuation of several presentations made by Pat Cunningham and Tim Beyer 
concerning the reestablishment of sixteenth and other aliquot section corners in a section when they have 
already been previously established in a prior survey.  Such presentations were made at a chapter 
meeting on May 26, 2004, and seminars on January 21, 2005 and September 30, 2005.  The 
presentation at this chapter meeting cites a specific Indiana Supreme Court case on the subject.  Below is 
a summary of prior information and background on the subject. 
 
GENERAL BACKGROUND: While a mathematical (theoretical) solution is a possible answer, case law 
(law established by prior Appellate and Supreme court decisions) establishes that it is a last resort and 
that, first, all other evidence and possible boundary solutions must be exhausted and determined to be 
unreasonable.  The evidence of a measurement is incompetent to prove an original monument, or 
its original location, to be in error.   Surveyors must also keep in mind the accuracy of the survey at the 
time it was performed.  For example, the Surveyors-General Instructions to Deputy Surveyors, State of 
Arkansas, issued in 1843, set closing limits of 1:320 for surveys of sections, and were one of the first to 
set closing limits.  Whether or not they pertain to Indiana, they give a general “flavor” of expected closing 
limits in the general time period. 
 
Per IC 36-2-12-9, a survey by the County Surveyor constitutes prima facie evidence in favor of the 
corners and lines it establishes.  Once a corner has been properly established by a private or public 
(County) surveyor, the surveyor’s job is to reestablish that original location for the corner.  The difference 
is that a public (County) surveyor’s survey is presumed to have properly established the corner, while a 
private surveyor’s is not; therefore, a private surveyor must show sufficient evidence on his survey that he 
has properly established an aliquot corner based on the BLM instructions, when it has not been 
previously established. 
 
The law provides that the lines and corners as originally established during the process of an original 
survey or plat shall forever remain fixed in position.  The courts attach major importance to evidence 
relating to the original position of the lines and corners, such evidence being given far greater 



weight than the record courses and distances (mathematical/theoretical solution).  When a 
surveyor uses a mathematical solution, he has determined that the original lines and corners are lost, 
meaning that their positions cannot be determined, beyond reasonable doubt, either from traces of the 
original marks or from acceptable evidence or testimony that bears upon the original position.  Therefore, 
a surveyor must be diligent, thorough, and persistent in his research before he claims corners are lost, 
since evidence may remain that can speak to a corner’s original location and proportionate measure 
(mathematical solution) to create a new location for the corner may not be warranted.  Reasonable 
doubt can be obtained from the evidence, a conflict in the evidence, or the lack of evidence; 
therefore, in essence, the burden is on the surveyor who uses proportionate measure 
(mathematical solution) to show that there is insufficient evidence supporting another solution as 
described above.  This type of matter has already been litigated in a court of law. 
 
The surveyor is presumed to know the law of boundaries and the law (weight) of evidence, and when he 
agrees to locate a written conveyance (deed) on the ground, he agrees to locate it in accordance with 
these laws.  The location of the property is determined by conclusions drawn from the best available 
discovered evidence, all in accordance with the law of evidence.  In a survey, the surveyor must satisfy 
himself only about the preponderance of evidence (not beyond a reasonable doubt), giving due 
weight to prior court precedent and the law of evidence, that his location is likely correct to the exclusion 
of other possible methods of locating the property (i.e. the weight of the evidence supporting his location 
outweighs the evidence, if any, supporting another location).  Said another way, in defending his 
location, a surveyor should be able to explain why the evidence does not support another 
location.  So, who would you rather be heading into a courtroom…….(a) the surveyor who quickly utilizes 
a mathematical solution because he does not look for other evidence or (b) the surveyor who gathers field 
evidence, County surveyor and other surveyor’s records, plats, maps, photos, oral evidence, etc. and 
uses that evidence to reestablish the probable location of an original corner.  This type of evidence 
gathering applies beyond the original federal government survey section corners.  This evidence 
gathering also applies to corners established from further subdivision of the section by the 
County Surveyor and others, the division of property by deed description, platting, etc., but it is 
often not done in those cases. 
 
All of the foregoing is also incorporated into Rule 12 of Title 865 of IAC regarding the minimum standards 
for competent practice of land surveying in Indiana, as the rules require, among other things, that surveys 
be accomplished in accordance with prior court precedent.  The rules also detail the type of evidence that 
is to be gathered and weighted accordingly.  Without gathering this evidence, it is not possible for a 
surveyor to perform a survey in compliance with the law and he places his client at substantial risk for 
damages when such evidence is not gathered and properly weighted, as dictated by prior case law, in 
the course of his survey. 
 
Evidence Relevant to most surveys: 
 

(a) Deeds (subject and adjoining properties).   
 
(b) Original and.or Retracement Plats or Surveys.  These can be found in County Surveyor’s Offices 

or other County/City offices (original federal government notes, stone records or surveys by the 
County Surveyor, surveys by private surveyors). 

 
(c) Surveys by Private Surveyors.  Such surveys are typically available from the County Recorder, 

Auditor, and Surveyor’s offices, and possibly at the City offices; therefore, all of these offices 
should be checked.  Older surveys in the area may also be available at these offices.  Since 
some surveyors do not routinely record surveys as required by law, those private surveyor’s 
offices should also be contacted if surveys are not found in the public records 

 
(d) Road plans, right-of-way maps, and site construction plans.  These maps and plans, if available, 

can provide history as to the location and age of streets, alleys, sidewalks, buildings, and other 
improvements and would be available at the City offices, Planning offices or other County offices, 
INDOT offices or online, or possibly at private surveyor’s offices (as a last resort).  Typically 



important when abutting a county or state road or when surveying a property in an old platted 
area of a Town or City. 

 
(e) Railroad right-of-way and track maps, including valuation schedule (schedule showing how 

railroad acquired their property from landowners).  These provide evidence of the railroad’s 
location and history and may be the only practical way to obtain railroad deeds, since they are 
sometimes lost in County records.  Often it is necessary to contact the railroad directly to obtain 
these maps and deeds (typically they can provide a recorded deed or the recording information 
for the deeds to their property or right-of-way). 

 
(f) Legal Drain Maps: Indicate county regulated drains to be shown on surveys as required by law. 

 
(g) Current and Historical Aerial Photos (back through 1930s).  These photos can provide evidence 

and history as to the location and age of streets, sidewalks, buildings, possible fence locations, 
and other improvements.  Such photos are typically available at the County Surveyor’s Office, 
Planning Office, County GIS office, and possibly at City offices.   

 
(h) Field (physical) evidence (monuments, occupation, roads, etc.).  Depending on the survey, the 

physical location of streets, alleys, sidewalks, buildings, fences, and existing monuments all 
provide evidence as to the original location of corners needed for the survey.   

 
In old platted lots and blocks in a Town or City, old buildings may be prevalent and may provide 
the best evidence of original block and/or lot lines, since some are likely constructed up to the 
actual property lines with no building setback.  Physical street, alley, and walk evidence should 
also be considered.  Since the age and consistency of such improvements also varies, it is 
imperative that the gathering of this type of evidence extend into adjacent blocks within the same 
plat.  As one example, buildings that are constructed up to the property line may not exist on both 
sides of the street within the same block, but by going into adjacent blocks, relevant buildings on 
both sides of the road may be able to be found.  This is, also, especially true when infrastructure, 
such as streets or walks, appears to be older in adjacent blocks (if there is new construction 
within the subject block, for example).  Monuments from surveys gathered in Items (b), (c), and 
(d), including those in adjacent blocks, should also be gathered and evaluated.   

 
(i)  Oral evidence from property owners, surveyors, public officials.  Building or property owners may 

be able to substantiate the age of buildings, roads, fences or other improvements.  Surveyors can 
substantiate their thoughts concerning their own boundary solutions if it is not evident from the 
survey itself.  This is an important piece of evidence gathering that is often ignored by surveyors. 

 
(j) Measurements and mathematical calculations.  These need to be gathered as they pertain to 

many of the items above. 
 
Another item to be considered is that prior court precedent (case law) dictates that when there is 
possession or improvements, especially for a long duration, doubt in property location evidence is usually 
resolved to leave the status quo. 










